
now proposes t o  adopt an A p r i l  30 deadl ine.  The r u l e ,  as amended, i s  
necessary and reasonable and the amendment proposed does n o t  c o n s t i t u t e  
subs tan t i a l  change for purposes of Minn.Rule1400.1100(1985). 

a 

9553.0041,subp. 8 .  i t e m  6.  

113.Under t h i s  i t e m  theCommissioner i s  a u t h o r i z e dt or e j e c ti n c o m p l e t e  
and inaccura terepor ts  and r e q u i r e  a f a c i l i t y  to  prov ide  any a d d i t i o n a l  
informat ionnecessary t o  supportthe payment ra tereques tedinthecos t  
r e p o r t .  I f  thecor rec tedrepor t  or theadd i t iona lin fo rmat ionrequested  i s  
n o t  f i l e d  w i t h i n  20 days of therequesttherepor t  must be re jec ted .  The r u l e  
p rov idestha tthe  Commissioner "may" extendthe 20-day t imeper iod  i f  the 
f a c i l i t y  makes a showing o f  good cause i n  w r i t i n g  and theCommissioner 
determinesthatthedelay will notpreventh im from e s t a b l i s h i n g  a t i m e l y  
payment r a t e .  I t  i s  necessary and reasonable to  au thor izethe  Commissioner t o  
r e j e c t  i n a c c u r a t e  or incompletecostrepor ts  or to  make r e q u e s t s  f o r  
addi t ionalin format ionnecessary to  supportthe payment r a t e .  The 20-day t i m e  
pe r iodrequ i red  for compliance i s  alsonecessary and reasonablesince 
extensionscan be obta ined upon a showing o f  good cause. However, the 
languagegoverningtheapproval of ex tens ionsv io la testheprov is ions  of Minn. 
S t a t .  § 14.05,subd. 1,  because i t  givestheCommissionerunfettered 
d i s c r e t i o n  i n  g ran t i ng  or re fus ing  t o  g ran t  ex tens ions  mee t ing  thec r i t e r i a  
s e t  f o r t hi nt h er u l e .T h i sc o n s t i t u t e s  a s u b s t a n t i v ev i o l a t i o n  of law for 
purposesofMinn.Stat. 3 14.50(1984). To correctth isdefect ,thesentence 
beginning on page 34, 1 Ine 32 and ending on 1 ine 36 must beamended to  read as 
f o l l o w s: 

Upon a showing o f  good cause i n  w r i t i n g  t h e  commissioner 
sha l lex tendthe  20-day deadl ine if thedelayrequestedby 
t h e  f a c i l i t y  will notpreventtheestabl ishment  o f  t imely 
ra tes .  

114. I t e m  B a l s op r o v i d e st h a tt h ef a i l u r e  to  f i l e  therequ i redcos t  
r e p o r t  and t h e  f a i l u r e  to co r rec t  t he  form of an incomplete or inaccurate 
r e p o r t  s h a l l  r e s u l t  I n  I t s  r e j e c t i o n s  and i n  a reduc t i on  o f  the payment r a t e  
as s p e c i f i e di ns u b p a r t  10 (discussedbelow). For a f a c i l i t y ' s  f a i l u r e  t o  
prov ideaddi t ionalin format ionnecessary t o  supportthe payment ra te  reques t ,  
t hep rov ide rs 'ra tes  must a l s o  be reduced as spec i f i edinsubpar t  10, unless 
t h e  t o t a l  payment r a t e  can be ca lcu latedbythedisa l lowance of thecos t  for 
whichtheinformat ion was requested, i n  whichcasenoreductionundersubpart 
10 may occur.Except as notedbelow,thesearenecessary and reasonable 
requirements t o  ensurethattheDepartment i s  re imburs ingprov idersa t  an 
approp r ia televe l .  However, i t  i s  recommended thattheDepartmentreconsider 
i t s  use o ft h e  word "add i t i ona l " .Apparen t l ythe"add i t i ona l "i n fo rma t ionthe  
Departmenthas i n  mind i n  i t e m  B i s  the"supp lementa l "in fo rmat ionl i s tedin  
subpart 3, as t h el a t t e rr u l e  wouldcover any o therin fo rmat ionrequest .  I f  
t h a t  i s  thecase,the word "supplemental"should be used, and the words 
"necessary tosuppor tthe  payment ra terequest"(pg.  34, l i n e s  28-29) could be 
deleted and rep lacedwi th  a re ference to  subpart 3 .  

The impos i t i ono fsanc t i ons  was n o t  shown t o  be necessary and reasonable 
when a p rov ide r  i s  unable t o  gettheinformat ionrequi redundersubpar t  2 ,  
i t e m  I and subpart  3, i t e m  C. Ifthelease was executedbeforethedatethese 
prov is ions  were first adopted, a p rov ide r  will be unable to  prov idethe 
i n fo rma t ion  i f  the  lessor refuses to  make i t  ava i l ab le .  Even i f  t h e  f a c i l i t y  
inc luded a 
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clause i n  i t scon t rac twh ichwou ldob l i ga tethe  lessor t op r o v i d et h ed a t a  
requ i redundertheru le ,the  lessor may re fuse  t o  abideby i t s  o b l i g a t i o n so r  
delayperformance. I n  suchcases,theproviderwould be unable t o  comply. 
Imposingsanctionson the p r o v i d e r  i n  such a s i t u a t i o n  was n o t  shown t o  be 
necessary and reasonable,contrary t o  therequirementsinMinn. Stat:§ 14.14, 
subd. 2.  To c o r r e c tt h i sd e f e c t ,  an except ion t o  i t e m  B must be added to  the 
r u l et oc o v e rt h e s es i t u a t i o n s .  

9553.0041,subp. 8 ,  i t e m  C. 

115.This i t e m  o r i g i n a l l ya u t h o r i z e d  a one-month extens ion o f  the 
deadl ine for  f i l i n g  t h e  annual cost r e p o r t .  The Department now proposes t o  
de le te  i t  from theru les  because i t  has amended i t em A t o  p e r m i t  t h e  f i l i n g  o f  
cos trepo r t s  onemonth l a t e rt h a no r i g i n a l l yp r o p o s e d .  The d e l e t i o n  i s  
necessary and reasonable anddoes n o t  c o n s t i t u t e  a subs tan t i a l  change f o r  
purposes o f  Minn.Rule 1400.1100 (1985). However, i t  i s  suggestedthatthe 
Commissioner r e t a i n  a p r o v i s i o n  for approvingextensions of  the new r e p o r t i n g  
deadline.Unexpectedi l lnesses,deaths and catastrophescanalwaysoccur, and 
a prov is ionrecogniz ingthoseevents asgrounds for an extensionshould be 
adopted. 

9553.0041,subp. 9, Ef fect iveDate o f  Tota l  Payment Rate. 

116.Under th i ssubpar tthe  Commissioner i sr e q u i r e d  t o  n o t i f y  each 
f a c i l i t y  o f  i t s  t o t a l  payment r a t e  bySeptember 1 eachyear.Thatrate i s  
e f f e c t i v et h e  first day of thefo l low ing  month.Severalindiv iduals commented 
t h a tt h i ss e c t i o ns h o u l dr e q u i r et h a tp e n a l t i e s  be imposed ontheDepartment 
i ntheeven ttha tra tesa reno tse tby  September 1,  bu tthenature  o f  the 
pena l t iesthey  have i n  mind i s  unclear .  When ra tesa reno t  s e t  i n  a t imely 
manner t h ef a c i l i t i e sa r es u b j e c t e d  t o  many hardships.  They cannever be 
certainwhetherthe costs claimed will be al lowed and theyareunable t o  r e l y  
onthe payment ra terequested.This  makes i t  impossib le  t o  adopt a r e l i a b l e  
budget and may cause them to spend moniestheDepartment may l a t e r  r e f u s e  to  
reimburse.Thiscausesshortages i n  thefu tu re .Admi t ted l yth i s  i s  a ser ious 
problem. However, the r u l e  proposed i s  necessary and reasonable. The 
Admin i s t ra t i ve  Law Judge i s  no tau tho r i zed  to requiretheDepartment t o  impose 
sanct ions upon i t s e l f ,  to  pay f ines  t o  f a c i l i t i e s  or t o  recognizecoststhat  
a renota l lowab les imp ly  because t h e  d e t e r m i n a t i o n  i s  n o t  made by a s p e c i f i e d  
date.  The on lyrecourseava i l ab le  t o  f a c i l i t i e s  i n  t h i s  s i t u a t i o n  would be i n  
t h eL e g i s l a t u r e ,i n  a contestedcase or i nt h eC o u r t s .  

9553.0041,subp. 10, Noncompliance. 

117.  T h i sr u l ep r o v i d e st h a t  a f a c i l i t y ' st o t a l  payment r a t e  will be 
reducedby 20% if i t  f a i l s  t o  file thereports,documentat ion and worksheets 
r e q u i r e di np a r t  9553.0041. The reduc t i on  i s  e f fec t i ve  21 days a f t e r  a 
w r i t t e nr e q u e s t  for  "addi t ionalin format ion" ,except  when an extens ion i s  
granted. For t h ef a i l u r e  to  p r o v i d er e q u i r e dc o s tr e p o r ti n f o r m a t i o ni n  
subparts 1 o r  2, or t h e  f a i l u r e  t o  c e r t i f yr e p o r t sp u r s u a n t  to  subpart  7,  the 
reduc t ionoccursonApr i l  30 or 21 days a f te rtheCommiss ioner 'swr i t ten  
request for  c o r r e c t i o n  or completion,unless an extens ion is granted. These 
prov is ionsarenecessary and reasonable as proposed. If theCommissioner does 
no t  have theinformat ionnecessary to  c a l c u l a t e  a r e l i a b l e  r a t e ,  some 
mechanismmust e x i s t  for determin ing how much a f a c i l i t y  will be p a i d  u n t i l  a 
r e l i a b l er a t e  can be ca lcu la ted .  The Commissionerhasdeterminedthat he 
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shouldpay f a c i l i t i e s  80% of the i rcurrentrateundertheseci rcumstances.  
That i s  a necessaryandreasonablef igure. I nes tab l i sh ingthepercen tage  
r e d u c t i o nt h a t  is appropr ia te ,  a va r ie t yo fposs ib lepe rcen tagef igu rescou ld  
be reasonablychosen. The f i g u r et h e  Commissioner has chosen i s  w i t h i n  a 
reasonablerange, as i t  i s  equ iva len t  t o  thepercentagereduct ionpermi t tedby 
s t a t u t e  when nu rs ing  homes areinvo lvedins imi la rc i rcumstances .  

9553.0041,subp. 10, i t e m  C. 

118.Under t h i si t e m ,  a f a c i l i t y  whose r a t e  hasbeen reduced for i t s  
f a i l u r e  to  file accurate and completecostsreports or to p rov ideadd i t i ona l  
in fo rmat ion  needed t o  e s t a b l i s h  a payment r a t e  i s  n o t  e n t i t l e d  to  o b t a i n  
retroact ivereimbursement when t h e  d e f e c t s  r e s u l t i n g  i n  t h e  r e d u c t i o n  of  i t s  
payment r a t e  havebeen cor rec ted .Th isprov is ion  i s  unauthor ized and ou ts ide  
the scope of  theCommissioner 'sdelegatedrulemakingauthor i ty.  A s  such i t  
v io la tesMinn.Sta t .  5 14.05,subd. 1, and c o n s t i t u t e s  a s u b s t a n t i v ev i o l a t i o n  
o f  law f o r  purposes o f  Minn.Stat. 5 14.50(1984). The Departmentargues t h a t  
requirementswithoutsanctionsaremeaningless. However there  is a sanct ion 
i nt h er u l e .T h a ts a n c t i o ni s  an 20% r e d u c t i o ni nr a t e s  and a r e d u c t i o ni n  
monies ICF/MRs may need to financeongoingexpenditures.That, i t s e l f ,  i s  a 
penal ty.SinceMlnn.Stat .  5 2566.501,subd. 3 ,  r e q u i t e st h a t  ICF/MRs be 
reimbursed for  the  costs t h a t  must be incur red ,  i t  i s  concludedthatthe 
Department i s  notau thor ized  t o  refuseret roact ivere imbursementcover ing such 
c o s t s  i n  t h e  absence o f  a spec i f i cde legat ion  of a u t h o r i t y  to  do so. 
Therefore, t o  c o r r e c tt h i sd e f e c t ,  i t e m  C must be amended t o  permi t  
re t roac t i verecovery .  

9553.0041,subp. 11.  Aud i ts .  

119. ThissubpartgovernsDepartmentalauditsof a l lf a c i l i t i e s .  I t  
genera l lyerequi restheDepar tment  to  performdesk and f i e l d  a u d i t s  o f  a l l  cost 
repo r t s  and support ingdocumentation to  de te rm ine  tha teach  fac i l i t y  has 
compl iedwiththe r u l e s ,  andpermi tsret roact iveadjustments to be made based 
ontheaud i tf ind ings .  I f  theaud i t srevea l  anyinadequacies i n  a f a c i l i t y ' s  
recordkeeping or accounting prac t ices ,the  Commissioner i s  au thor ized  t o  
r e q u i r e  t h e  f a c i l i t y  t o  engage competent,professionalassistance t o  c o r r e c t  
thoseinadequacies so t h a tt h ef i e l da u d i t  may proceed. These arenecessary 
and reasonableprovis ions and may be adopted. 

120. I t e m  6 o f  t h i ss u b p a r ts t a t e st h a tf i e l da u d i t s  may coverthefour 
m o s t  recentannualcostreports for whichdeskaudits havebeen completed and 
payment ra tes  havebeen es tab l i shed.  Mr. Fur longst renuouslyobjected t o  t h i s  
languageandargued t h a t  I t  should be changed to  p e r m i t  f i e l d  a u d i t s  o n l y  f o r  
thefour  m o s t  recentannualcostrepor ts .  In hisviewthislanguagewould 
permittheDepartment to  per form a f i e l d  a u d i t  w i t h i n  f o u r  y e a r s  o f  t h e  t i m e  a 
" f i n a lr a t e "  i s  estab l i shed.  He no tedtha t  onceanappeal i s  f i l e d  no f i n a l  
r a t e  e x i s t s  un t i lt heappea l  i s  r e s o l v e d  and t h a t  many prov iders  now have 
appealspending, some dat ingback as f a r  back as 1978,which means t h a t  f i e l d  
aud i tscou ld  go back t h a tf a ri nt i m e .  He arguedthatthe number o f  appeals
will increaseundertheserules, and f i n a l  r a t e s  will be fu r therde layed,  
permit t ingtheDepartment to  a u d i t  c o s t  r e p o r t s  we1 1 outside the 4-year 
pe r iod .  He a lsonotedtha tthed isa l lowance o f  a cos t  has a cumulat ive e f f e c t  
and generatespaybacks i n  eachsubsequentyear. However, t h er u l e  does n o t  
men t ion" f i na l "ra tes .  On thecont ra ry ,  once a r a t e  i s  f i x e d ,  t h e  t i m e  pe r iod  
s t a r t sr u n n i n g .  The f i l i n g  o f  an appeal has no e f f e c t .  Mor over, the 

%6-3 - date Rec'd 3 - 2 7 3 4  
-57-



Department does n o ti n t e n dt oa p p l yt h er u l ei nt h e  manner suggestedby Mr. 

Furlong. I n  its post-hearingresponse to  s i m i l a r  comments made by Mr. 

Lanigan, i t  notedtha ton lyra tesforthefourrepor t ingyearsunderaud i t  may 

be adjustedundersubpart  13, i t e m  G, and t h a t  i f  e r r o r s  or adjustmentsare 

found i n  c o s t  r e p o r t s  p e r t a i n i n g  to per iodsouts idethefour -yearaud i t  

per iod,theef fect  of thoseadjustments will r e s u l t  i n  changes t o  r a t e so n l y  

dur ingthefour-yearaudi tper iod.  Thus, c o s tr e p o r t s  from p r i o rp e r i o d s  can 

be examinedand f ie ldaud i ted ,bu tad jus tments  can o n l y  be made i n  thefour  

most recentcostrepor ts .Therefore,  i t  i s  conc ludedtha tth is  i t e m  i s  

necessary and reasonable and may be adopted. 


9553.0041,subp. 16,  Report ingRealEstate Taxes, Special  Assessmentsand 

Insurance. 


121. I n  i t s  post-hear ing comments, theDepartment has proposed a new 
subpart 16.  Apart  from i t s  t i t l e ,  it will read as follows: 

The f a c i l i t y  s h a l l  s u b m i t  a copy of i t s  statement of r e a l  

estatetaxespayable for thecalendaryear i n  whichthe 

ra teyearbeg ins  and a copy of theinvo ices  for  therea l  

esta teinsuranceandpro fess iona ll iab i l i t yinsurance for  

coveragedur ingtherateyearby June 30 eachyear.Except 

as p r o v i d e di nt h i ss u b p a r t ,t h e  Commissioner s h a l l  

d isa l lowthecos ts  of rea les ta tetaxes ,spec ia l  

assessments, rea les ta teinsu rance ,  and pro fess iona l  

l i a b i l i t y  insurance, if thedocumentation 1 s  notsubmi t ted 

byJu ly  31. The d i s a l l o w a n c es h a l lr e m a i ni ne f f e c tu n t i l  

t hefac i l i t yp rov idesthedocumen ta t i on  and amends thecos t  

r e p o r t  undersubpart 14. The h i s t o r i c a lo p e r a t i n g  cost for  

thespec ia lopera t ingcos tsdur ingtherepor t ingyearmust  

be shown on thecos trepo r t .  


Thenew languageproposed I n  t h i ss u b p a r t  I s  necessaryandreasonable i n  o r d e r  
torecogn ize  costs o v e r  w h i c h  t h e  f a c i l i t y  has no c o n t r o l  and whichare 
esca la t i ngfas te rthan  changes i nt h e  Consumer Pr iceIndex.  The language does 
n o tc o n s t i t u t e  a subs tan t i a l  change for purposes of Minn.Rule1400.1100. On 
thecontrary ,thespecia loperat ingcostcategorycreatedbytheDepar tment  
was es tab l i shedattherequest  o f  i n d u s t r y  commentatorsand a f t e r  f u l l  
d iscuss ion .  

DETERMINATION OF TOTAL OPERATING COST PAYMENT RATE 

122. P a r t  9553.0050 governsthecalcu lat ion o f  t h et o t a lo p e r a t i n gc o s t  
payment r a t e .  A s  o r i g i n a l l y  proposed, i t  requ i red  a s e p a r a t ec a l c u l a t i o no f  
t h ea l l o w a b l eh i s t o r i c a lo p e r a t i n g  cost perdiemfortheprogram,maintenance 
and admin i s t ra t i vecos tca tegor ies .  The separateper diemswere a d j u s t e df o r  
changes i nt h e  consumer p r iceindex  andadded together .  The e f f i c i e n c y  
i ncen t i ve ,  i f  any, a f a c i l i t y  w a s  e n t i t l e d  to rece ive  was added t o  t h e  sum o f  
theperdiems. The r e s u l t i n gf i g u r ec o n s t i t u t e dt h ef a c i l i t i e s 't o t a l  
opera t ingcos t  payment r a t e .  These methodologies, as discussedbelow, have 
been mod i f iedinresponse to  p u b l i c  comments. The mod i f i ca t i ons  change the 
l i m i t a t i o n s  on a l l o w a b l eh i s t o r i c a la d m i n i s t r a t i v eo p e r a t i n gc o s t s ,  add new 
p rov i s ions  for thereimbursementofaudit costs, andadd p rov i s ions  for  the 
i n c l u s i o no fs p e c i a lo p e r a t i n gc o s t si n  the opera t ing  cost payment r a t e .  
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9553.0050, subp. 1 ,  Establishment of Allowable Historical Operating Costs Per 
Diem. 

123. Under Minn. Stat. 5 2566.501, subd. 3(b) the Commissioner i s  
required to include limits on the amountsof reimbursement for property,
general and administration, and new facilities. In addition, the LAC ‘Report
recommended that the Department adopt caps on specific cost categories -
especially administrative costs. To implement the statute, the Department
originally proposed to limit administrative costs toa fixed percentage of the 
total of all other operating cost categories. That proposal, contained in 
subitem (11, was soundly criticized by industry speakers. In response to 
those criticizms the Department proposes to amend subitem( 1 )  to read as 
follows : 

( 1 )  For the rate years beginning onor after October 1 ,  
1986, the administrative allowable historical operating 
costs shall be limited as in units (a) t o  (g). 

(a) The commissioner shall classify each facility into one 

of two groups based on the numberof licensed beds reported 

on the facility’s cost report. Group one shall include 

those facilities with more than20 licensed beds. Group 

two shall include those facilities with 20 or fewer 

licensed beds. 


(b) The commissioner shall determine the administrative 
allowable historical operating cost per licensed bed for 
each facility within the two groups in unit(a) by dividing
the administrative allowable historical operating cost in 
each facility by the number of licensed beds in each 
facility. 

tc) The cornmissloner shall establish the administrative 

cost per licensed bed limit by multiplying the median of 

the array for each group 
of administrative allowable 
historical operating costs per licensed bed by 105 percent. 

(dl For the rate year beginning October 1 ,  1986, the cost 
o f  a certified audit must not be included in the 
computation of the administrative allowable historical 
operating cost or its limit. The facility shall report to 
the commissioner by July 31, 1986, the greater of the cost 
incurred for a certified audit for either the reporting 
year ended December 31, 1985 or a fiscal year ending during
the 1985 calendar year. 

The commissioner shall determine the average cost of a 
certified audit per licensed bed by totaling the costof 
each certified audit submitted to the commissioner by July
31, 1986. and dividing the sum by the total number of 
licensed beds in facilities which have submitted costs for 
a certified audit. The maximum allowable cost for  a 



c e r t i f i e d  a u d i t  s h a l l  be thelesser  of t h e  f a c i l i t y ' s  

repo r tedcos t  or 115 percent o f  theaverage cost o f  a 

c e r t i f i e d  a u d i t  p e r  l i c e n s e d  bed m u l t i p l i e db yt h e  number 

o f  l icensed beds i n  t h e  f a c i l i t y .  


(e)  For therateyearsbeginning onOctober 1 ,  1986and 

October 1 1987, the  maximum admin i s t ra t i vea l l owab le  

h i s t o r i c a lo p e r a t i n g  cost s h a l l  be thelesser  o f  the 

f a c i l i t y ' sa d m i n i s t r a t i v ea l l o w a b l eh i s t o r i c a lo p e r a t i n g  

cost or the amount i n  u n i t  ( c >  m u l t i p l i e d  b y  t h e  f a c i l i t y ' s  

l icensedbeds. 


( f )  For ra teyearsbeg inn ing  on or af terOctober 1,1988, 

thecommissionershal lincreasetheadministrat ivecostper 

l i censed  bed limit I n  u n i t  ( e )  by m u l t i p l y i n gt h e  limit 

es tab l i shed  for  therateyearbeginningOctober  1, 1987 by 

thepercentage change i n  t h e  a l l  u r b a n  consumer p r i ceindex  

(CPI-U) f o r  Minneapolis-St.Paul as publ ishedbytheBureau 

of Labor S t a t i s t i c s ,  U n i t e d  S t a t e s  Department o f  Labor, 

between the two m o s t  recen tJanuarysp r io r  t o  thebeginning 

o f  thera teyear .  The year 1967 i st h es t a n d a r dr e f e r e n c e  

base per iod.  The
maximum admin i s t ra t i vea l l owab le  
h i s t o r i c a lo p e r a t i n gc o s ts h a l l  be thelesse r  of  the 
f a c i l i t y ' s  a d m i n i s t r a t i v e  a l l o w a b l e  h i s t o r i c a l  o p e r a t i n g  
cos t  or the amount determined i n  t h i s  u n i t  m u l t i p l i e d  b y  
t h ef a c i l i t y ' sl i c e n s e d  beds. The commissioner may 
recomputethe limit i n  t h i s  u n i t  once w i t h i n  a f i ve -yea r  
per iod.  

(g)  The admin i s t ra t i vecos tpe rl i censed  bed limit and the 
averagecost o f  a c e r t i f i e d  a u d i t  d e t e r m i n e d  i n  t h i s  
subitemmustnot be adjusted as a r e s u l t  of f i e l d  a u d i t s ,  
appeals,and amendments. 

Under theproposed amendment, ICFIMRs a r ed i v i d e di n t o  two groups:those 
having 21 or more l icensed bedsand thosehaving 20 or fewer. The h i s t o r i c a l  
a l l owab leadmin i s t ra t i vecos tspe rl i censed  bed (exc lus i ve  of  c e r t i f i e d  a u d i t  
costs) arethencalcu lated for  each f a c i l i t y .  One hundredand f i v ep e r c e n t  o f  
themediancostperl icensed bed is thenca lcu la ted  for eachgroup. For r a t e  
yearsbeginningonOctober1, 1986and October 1 ,  1987 each f a c i l i t y ' s  maximum 
a l l o w a b l eh i s t o r i c a lo p e r a t i n gc o s t  i s  l i m i t e d  t o  thelesser  o f  i t s  actua l  
h i s t o r i c a l  o p e r a t i n g  cost perl icensed bed or 105% o f  themedianmul t ip l ied  by 
the number o f  i t s  l icensedbeds. For ra teyearsbeg inn ing  on or af te rOctober  
1 ,  1988 theadmin is t ra t i vecos tperl i censed bed limit i s  increasedbythe 
percentage change i n  theurban consumer p r i ceindex  for theMinneapol is-St.  
Paularea. 

Under the amendment, thecos t  of o b t a i n i n g  a c e r t i f i e d  a u d i t  i s  no t  
inc ludedinthecomputa t ion  of t h ea d m i n i s t r a t i v ea l l o w a b l eh i s t o r i c a l  
ope ra t i ngcos t ,  or t h e  l i m i t a t i o n ,  for therateyearbeginningonOctober 1 ,  
1986. For t h a tr a t ey e a r ,t h ec o s t  of o b t a i n i n g  a c e r t i f i e d  a u d i t  i s  
separa te lyca lcu la ted  and separa te l yl im i ted .  The r u l er e q u i r e sf a c i l i t i e s  t o  
r e p o r t  t h e i r  c e r t i f i e d  a u d i t  c o s t  to  theCommissioner, who thenmustcalculate 



theaveragecost o f  a c e r t i f i e da u d i tp e rl i c e n s e d  bed. Themaximum a l lowab le  
cos tfo r  a c e r t i f i e d  a u d i t  i s  t h el e s s e ro f  a f a c i l i t y ' s  r e p o r t e d  c o s t  o r  115% 
oftheaveragecost  of  perl icensedbedmul t ip l iedbythe number o f  l i c e n s e d  
beds i n  t h e  f a c i l i t y .  

124. I n  a recentstudyof 289 cost reports,theDepartmentfoundthat 
admin i s t ra t i ve  costs, as a percentage o f  to ta lcos ts ,genera l l ydecrease as 
thes ize  o f  a f a c i l i t y  i n c r e a s e s ,  and t h a tt h e r e  was a na tu ra l  gap a t  t h e  
20-bed l e v e l  (SNR, p.45).Moreover,percentagesvaried over a smallerrange
for facilities w i t h  more than20beds. Based onthosedi f ferences, it i s  
concludedthatthegrouping of f a c i l i t i e s  onthebas iso f  a 20-bed cutof f  i s  
necessary and reasonable. The Departmentchose t o  use an adjustedmedian 
f i g u r e  because ha l f  o f  a l lp rov ide rswou ld  be below it, theassumptionbeing 
t h a t  i f  h a l f  of a l l  p r o v i d e r s  canoperatebelowthemediantheotherhalf,  i f 
e f f i c i en t l yopera ted ,shou ld  be able t o  do so too. That i s  a reasonable 
assumption to  theex ten ttha ttheprov idersintherespec t ivegroupsare  
s i m i l a r l ys i t u a t e d .  However, t h e r ea r ev a r i a b l e si nt h es i z e ,c o s t s  and type
o f  r e s i d e n t sf a c i l i t i e s  have. The Department has addressedthosevariables i n  
several  ways. Costs tha tareun ique t o  some prov iders  havebeen separate ly  
reimbursed; s i z e  fac to rs  havebeen equalizedbythegroupingsproposed; and a 
5% margin hasbeenadded t o  the median f igure .Othervar iab les ,  suchas the 
type o f  residentservedareaddressed, I f - a t  a l l ,  i n  t h e  5% adjustment. thatt 
i s  reasonablesincethetype o f  residentserved was n o t  shown to be a fac to r  
a f f e c t i n g  a d m i n i s t r a t i v e  costs and I n  view o f  theother  changes r e q u i r e d  i n  
th isRepor t ,  i t  is concludedthat  105% l i m i t a t i o n  i n  t h e  proposed amendment i s  
necessary and reasonable. 

The Depar tments ta tedtha tthe"ex t ra  5%" i n c r e a s e st h ep r o b a b i l i t yt h a t  a 
p rov ideroverthe  median will n o t  have t o  r e v i s e  its spending- i n  t h e  
admin is t ra t i vecos tca tegory(Post -hear ing  Comment, p.38). However i t  may 
wish t or e c o n s i d e rt h a t  5% fac tor .  The L e g i s l a t u r e  has favoredusingthe60th 
p e r c e n t i l ei ns i m i l a rs i t u a t i o n s .  See, Minn.Stat .  5 2566.431,subd. 2a 
(1984).Moreover,the 1984 datatheDepartmentused to group f a c i l i t i e s  shows 
a w ided ispa r i t yinadmin i s t ra t i vecos tpe rcen tages  for s m a l l e r  f a c i l i t i e s .  
Thissuggeststhat many o f  them may be unable to come w i t h i n  t h e  105% 
1 i m i t a t i o n .  

125. M s .  Mart inarguedthat  the amendments t o  subitem ( 1 )  are 
inappropr ia te  becausethey will p e r m i to rr e q u i r ea d m i n i s t r a t i v ec o s t  
increasesexceeding cost increases i no t h e ra r e a s  of the economy. That 
argument i s  notpersuasive.Minn.Stat .  5 2568.501,subd. 3 .  limits opera t ing  
cost increasestothosewhichdonotexceedincreases i n  o t h e r  s e c t i o n  of the 
economy. The Department has implemented t h a tp r o v i s i o n  i n  subitem ( 2 ) .  The 
costsal lowableundersubitem ( 2 )  arethosewhich will be used t o  c a l c u l a t e  
themedian. Even if t h a t  was no tthe  case, t heAdmin i s t ra t i ve  Law Judge i s  
notpersuadedtha tthes ta tu teprec ludesadmin is t ra t i ve  cost inc reasestha t  
a reincur red  t o  comply wi ththeDepar tment 'sru les,  such as o b t a i n i n ga u d i t s  
and a d d i t i o n a lc o s tr e p o r t s .S i m i l a r l y ,r e c o g n i t i o n  o f  l a rgeinc reasesin  
insurance premiums, if unique to  I C F N R s ,  i s  p e r m i t t e di ns p i t e  o f  the 
l i m i t a t i o n .  The s t a t u t e  has to  be g iven a p r a c t i c a lc o n s t r u c t i o n .  

1 2 6 .  I t  was arguedtha tcer t i f iedaud i tcos tsshou ldnot  be i n c l u d e di n  
theadmin is t ra t i ve  cost ca tegorya f te rthe  1986 ra teyear  because onlythose 
prov idershaving 48 or more l i censed beds a r e  r e q u i r e d  t o  o b t a i n  c e r t i f i e d  
a u d i t s ,  andGroup Two i n c l u d e sa l lp r o v i d e r sw i t h  more than 20 beds.Since 
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some p r o v i d e r si n  Group Two a r en o tr e q u i r e dt oo b t a i na u d i t s ,t h e  argument i s  
thatthemedian will be skewed downward and t h el a r g e rp r o v i d e r s  will be 
pre jud iced.  However, thereverse i s  a lsot rue :p rov ide rsw i thlessthan  48 
beds arerequ i red  t o  submitbalancesheets andincome statements. They will 
be p re jud i ced  i f  thecosts  of prepar ingthose documents b y  l a r g e r  f a c i l i t i e s  
( p a r t  o f  t h e  a u d i t  documents)arenotincluded i nt h ea d m i n i s t r a t i v ec o s t  
category.Whiletheimpact i nt h el a t t e r  case will be smal ler ,  some p re jud i ce  
will 11 occur.  

The Departmentexcluded c e r t i f i e d  a u d i t  c o s t s  f r o m  t h e  median i n  the first 
yearbecauseaudit costs may no t  be i n  t h e  c o s t  baseand the cost of a 
f i r s t - t i m e  a u d i t  may be subs tan t i a l .  I t  inc luded them i n  t h e  secondyear 
because they will be i n  t h e  cost baseand auditcostsshoulddecrease. By 
i nc lud ing  them i n  t h e  medianthesecondyear,theDepartmenthas, i n  e f f e c t ,  
de terminedtha taud i tcos tsaretheresu l t  o f  a p r o v i d e r ' s  d e c i s i o n  t o  be a 
la rge ,  complex opera t ion .  I t  can be argued,however, t h a ta u d i tc o s t s  
mandatedby theDepartmentshould be reimbursedbecausetheyare a costover  
whichthelargerprov ider  has l i t t l e  c o n t r o l .  Moreover, when thosecostsare 
i nc ludedintheopera t i ngcos tca tegory ,the  median calculatedonthebasisof  
thosecosts does n o t  a c c u r a t e l y  r e f l e c t  how cos t -e f fec t i vetheprov ide r ' s  
aud i tcos tsa re  because some prov idersdonot  have thosecosts.Whilethe 
arguments for  e x c l u d i n g  c e r t i f i e d  a u d i t  c o s t s  from themedian i n  everyyear 
appear more reasonable,theDepartment'sapproach i s  a reasonable 
a l t e r n a t i v e .  I t  may c o n s i d e rc e r t i f i e da u d i tc o s t s  as an aspect o f  a l a r g e r  
f a c i l i t y ' so v e r a l le f f i c i e n c y .  Therefore, i t  i s  c o n c l u d e dt h a tu n i t( d )i s  
necessary and reasonable. 

127. However, thelas tsentence of u n i t  ( f)  i s  unauthor ized. I t  permi ts  
theCommissioner to  amend the  ru le  w i thou t  comp ly ing  w i th  the  p rov i s ions  o f  
theAdmin is t ra t iveProcedureAct ,cont rary  t o  Minn.Stat .  9 14.05,subd. 1 
(1984). A percentage f igure  may bechanged wi thout  compl iance wi th  the APA 
o n l y  where. t he  ru le  con ta ins  a speci f icmethodology for c a l c u l a t i n g  t h e  
percentage.Th isru leconta insnosuchcr i te r ia .Th iscons t i tu tes  a 
s u b s t a n t i v ev i o l a t i o n  of  law for purposes o f  Minn.Stat.§ 14.50. To c o r r e c t  
t h i s  de fec t  t ha t  sen tence  must no t  be adopted. 

Apar tf romtheforegoing i t  i s  concludedthatthe amendment to 9553.0050, 
subpart1,i tem A ,  subi tem ( 1 )  i s  necessary and reasonable and may be 
adopted.Although i t  es tab l i shes  a d i f ferentsystem for c a l c u l a t i n gt h e  
mandatory limit onadmin i s t ra t i ve  costs, the amendment was a log ica lou tgrowth  
of thehearingprocessand was designed t o  addresspub l i cc r i t i c i smo fthe  
r u l e  o r i g i n a l l y  proposed. I t  does no ta f fec tc lasses  o f  personsnot 
representedatthehear ing,goto a new sub jec tmat te r  o f  s i g n i f i c a n t  
subs tan t i vee f fec t ,  or make a subs tan t i a l  change n o tr a i s e db yt h eo r i g i n a l  
hear ingnot ice.Therefore,  i t  i s  concludedthat i t  i s  n o t  a subs tan t i a l  
change f o r  purposes o f  Minn.Rule 1400.1100 (1985). 

9553.0050,subp. 1 ,  i temA(2).  

128.  T h i s  subi temcontains a second l i m i t a t i o n  o na l l o w a b l eh i s t o r i c a l  
opera t ing  costs for  ra teyears  commencing on or a f te rOctober  1,  1986. I t  
p r o v i d e st h a ta l l o w a b l eh i s t o r i c a lo p e r a t i n gc o s t si nt h em a i n t e n a n c e  and 
admin i s t ra t i ve  cost categoriescannotexceedthe payment r a t e  for  each o f  
thosecos tca tegor iesdur ingtherepor t ingyear .  The l i m i t a t i o ni sc a l c u l a t e d  
by m u l t i p l y i n gt h eo p e r a t i n gc o s t  payment r a t e  i n  e f f e c t  d u r i n g  t h e  r e p o r t i n g  
yearbytheappl icableres ident  day f i g u r e .  The r u l e  i s  designed to p r o h i b i t  
a f a c i l i t y ' s  c o s t s  from i n c r e a s i n g  a t  a f a s t e r  r a t e  . ' !t hancostsincreases
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i n c u r r i n gi no t h e rs e c t o r so ft h e  economy. For example, a f a c i l i t y  t h a t  has a 
$10 r a t e  will n o t  be p e r m i t t e dt oi n c u r  $12 i n  costs. Ins tead,  i t  will be 
l i m i t e d  to  the $10 f iguredur ingtherepor t ingyear .S incethe  $10 f i gu re  
a l r e a d yr e f l e c t s  changes i n  t h e  CIP-U, t h i s  i s  a reasonableapproach and i s  
c o n s i s t e n t  w i t h  l e g i s l a t i v e  d i r e c t i v e .  

129. Georgine Busch, an ARRM Advisory Committee Member, arguedthat a 
l i m i t a t i o n  onmaintenancecosts i s  unreasonable. She arguedthatfoodcosts 
cannot be k e p t  t oh i s t o r i c a l  l e v e l s  p l u sI n c r e a s e sI n  t h e  consumer p r i c e  
index. She s u g g e s t e dt h a tf a c i l i t i e s  be givenleeway t o  spendup t o  10% more 
t h a nt h e i rh i s t o r i c a lc o s t s .I ns p i t e  o f  theseobject ions,theAdmin is t ra t ive 
Law Judge i s  persuadedthattheruleproposed i s  necessary and reasonable. 
UnderMinn. S t a t .  5 2568.501,subd. 3(a) , theDepartment Is g e n e r a l l y  r e q u i r e d  
t o  limit opera t ingcos tinc reases  to  a levelwhich does n o t  exceedthose i n  
otherareas of the economy. I t  was a l s oa r g u e dt h a tl i m i t i n g  a f a c i l i t y ' s  
h i s t o r i c a lc o s t s  to  the  amount permit tedunder Its h i s t o r i c a l  r a t e  i s  n o t  
appropr ia te  for  theadmin is t ra t i vecos tca tegory  becausetheDepartment i s  
r e q u i r i n ga d d i t i o n a la d m i n i s t r a t i v ed u t i e sn o tr e f l e c t e di np a s tr a t e s .  
Commentators mentioned, for example,the second c o s tr e p o r tr e q u i r e di n  1985, 
thecos tsinc identa l  to changingrepor t ingyears -- such as chang ingf isca l  
years -- and theadd i t i ona lconsu l t i ngcos tsinvo lved  i n  complying wi th the 
r u l e .  I t  was arguedthatthesefactors  will 11 necessar i l yinc rease 
admin is t ra t i vecos ts  and t h a t  such Increasesshould be recognized and 
allowed. The un i fo rmrepor t ingyearrequ i redbytheseru les  will r e q u i r e  most 
f a c i l i t i e s  to  change f i sca lyea rs  and t o  make adjustments i n  t h e i r  a c c o u n t i n g  
prac t ices .Th is  will involveincreased costs, e s p e c i a l l yi n  1986. Likewise, 
r e q u i r i n g  a un i fo rmrepor t i ngyear  will increase costs for  some prov iders  
because i t  will shor tenthe t i m e  pe r iod  between cos trepo r t s .  For example, a 
f a c i l i t y  t h a t  c u r r e n t l y  has a f i sca lyea rend ingin  November, 1985 will be 
requ i red  to  file a cost r e p o r t  for thef i sca lyea rend ingtha t  month. I t s  
n e x tc o s t  report will no t  .be for thef isca lyearend ing  November, 1986, bu t  
will be for  thecalendaryearending December 31, 1985. I n  otherwords, I t  
will be f i l i n g  i t s  subsequentcostreporteleven monthssoonerthan i n  t h e  
past .  On theother  hand, i n  1986, i t s  c o s tr e p o r t  will be for thecalendar 
yearending i n  December, ra therthan a f i s c a l  y e a r  e n d i n g  i n  November -- a one 
month delay.Therefore,because of the change to  a un i fo rmrepor t ingyear ,  
the 73 f a c i l i t i e s  whose 1985 cos trepo r t s  were f o r  f i s c a l  y e a r s  e n d i n g  i n  J u l y  
through November 1985 a r e  a t  t h e  g r e a t e s t  r i s k  o f  e x c e e d i n g  t h e i r  h i s t o r i c a l  
a d m i n i s t r a t i v er a t e  because a second c o s tr e p o r t  i s  due for thecalendaryear 
1985. Other f a c i l i t i e s  will n o t  be i n  jeopardy. For example, a f a c i l i t yt h a t  
f i l e d  a cos trepo r t  for  thef isca lyearend inginJanuary ,  1985 will have t o  
f i l e  i t s  nex t  cost r e p o r t  onemonthsoonerthannormal - for thecalendaryear 
ending December 31, 1985.However, i t s  nex tcos trepo r t  i s  n o tf o rt h ef i s c a l  
yearending i n  January 1986, butthecalendaryearending i n  December 1986 - a 
d e l a y  o f  1 1  months. 

Recogniz ingthattheDepar tment 'sru lesdonot  have t o  reimburse a l l  c o s t s  
wi thmathematicalprecis ion,  i t  i s  conc ludedtha tthel im i ta t i oninsub i tem 
(2) i s  necessary and reasonable. However, i t  i s  suggestedthattheDepartment 
exceptadmin is t ra t i vecos tIncreasesre la t ing  to  theserv ices o f  accountants 
i n c u r r e d  i n  1986 from t h e  l i m i t a t i o n  i n  t h i s  p a r t  t o  theex ten ttha tthey  
exceed tha to the rw iseperm i t tedin  a f a c i l i t y ' s  r a t e s ,  as i t  d i d  f o r  a u d i t  



costs.That need o n l y  be a one-t imeexception andwould no t  be made a p a r t  o f  
t h ef a c i l i t y ' sh i s t o r i c a lc o s t si n  1986. The a d d i t i o n a l  costs f a c i l i t i e s  must 
i n c u r  t o  comply w i ththeseru les  were no tthek inds  of costs theLeg is la tu re  
i n t e n d e dt o  limit. Compliance has a p r i cetha tshou ld  be reimbursed. 

130. I n  response t o  p u b l i c  comments theDepartment has proposed t od e l e t e  
programoperat ingcosts from t h el i m i t a t i o n s  of th issubi tem. I t  has 
determinedthatprogram costs should be excluded to  enable f a c i l i t i e s  t o  
increasehis tor ica lprogramexpendi tures as res iden t  needs change. An 
amendment topermi tincreasedprogramcosts  for thosepurposes i s  necessary 
and reasonable and i s  n o t  a subs tan t i a l  change for  purposes of Minn.Rule 
1400.1100. 

The secondparagraph o f  subitem ( 2 )  r e q u i r e st h a t  a program,maintenance 
and a d m i n i s t r a t i v e  o p e r a t i n g  c o s t  payment r a t e  be ca l cu la ted  for t h e  r e p o r t i n g  
yearsprecedingtherateyearsbeginningOctober 1, 1986 andOctober 1, 1987. 
Thisadjustment and thosespeci f ied i n  u n i t s  ( a )  t o  (c )  o f  subitem ( 2 )  are 
necessary for r e p o r t i n gy e a r sp r i o r  to October 1 ,  1987 because ra tespa id  
dur ingthoserepor t ingyearsare not s e p a r a t e l y  i d e n t i f i e d  as a f u n c t i o n  o f  
t h ei n d i v i d u a lc o s tc a t e g o r i e s .I n  i t s  post-hear ing comments, Department 
proposed t o  amend the second paragraphofsubitem (2 )  t o  read as follows: 

For therateyearbeginningOctober  1, 1986,and October1, 
1987, t h ef a c i l i t y ' st o t a lo p e r a t i n gc o s t  payment r a t e  i n  
e f f e c t  d u r i n g  t h e  r e p o r t i n g  y e a r  must be adjusted for  
r e c l a s s i f i c a t i o n s  i n  accordancewi thpar t  9553.0041and 
separatedintoprogram,maintenance, and a d m i n i s t r a t i v e  
ope ra t i ngcos t  payment ra tesaccord ing t o  u n i t s  ( a )  t o  ( c ) .  

As  amended, subitem ( 2 )  i s  necessaryandreasonable. I t  c l a r i f i e st h ef a c t  
t ha ttheopera t i ngcos t  payment r a t e  mustbeadjusted i n  accordancewiththe 
prov is ions  o f  t h i sr u l e .  The amendment proposed i s  not subs tan t i a l  for  
purposes o f  Minn.Rule 1400.1100 (1985). 

131. Richard V .  Siewertarguedthatthebasis  for  determin ingthe cap 
undersubitem ( 2 )  i s  u n f a i r  becausethe base will not Inc ludecen t ra l  o f f ice 
costs .  A s  theAdmin is t ra t i ve  Law Judge unders tandsth isprov is ion ,  however, a 
f a c i l i t y  may gobackandrecompute its base us ingthe new c l a s s i f i c a t i o n s  i n  
t h er u l e .  I f  t h a t  i s  not theDepar tment 'sin tent ,  i t  s h o u l dc l a r i f yt h e  
repor t ingyearad jus tmentstha tarepermiss ib le .  If some o t h e rr e s u l t  i s  
intended,thereasonableness o f  th issub i tem must be redetermined when the 
f i n a l  r u l e  i s  submi t tedtotheCh ie fAdmin i s t ra t i ve  Law Judge. 

9553.0050, subp. 1,  i t em A . ( 3 )  

1 3 2 .T h i ss u b i t e mo r i g i n a l l ya u t h o r i z e df a c i l i t i e s  t o  exceedthe 
a l l owab leh is to r i ca lp rog ramopera t i ngcos t  limit i n  cases where the 
f a c i l i t i e s '  maintenance and admin i s t ra t i vecos ts  where be lowthel im i t s  
o r i g i n a l l y  proposed i n  subitem ( 2 ) .  SincetheDepartment hasremoved the 
l i m i t a t i o n s  onprogram costs o r i g i n a l l yc o n t a i n e di ns u b i t e m  (21 ,  th issub i tem 
i s  no longernecessary and theDepartment's amendment t o  de le te  i t  i s  
appropr ia te .  The d e l e t i o n  does n o tc o n s t i t u t e  a subs tan t i a l  change for  
purposes o f  Minn.Rule 1400.1100 (1985). 
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